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REPORT

In response to concerns raised by States Memberghanwider public, the States
Employment Board (SEB) has drafted a new guidanmeendwork policy and
guidelines (see attachéghpendix) concerning the use of compromise agreements.

A compromise agreement is defined as a legally ibincagreement in which an
employee (or ex-employee) agrees not to pursuépkart claims in relation to his or

her employment or its termination, which is usualgcompanied by a financial
settlement that is considered to be in full andlfsettlement of any claims that might
have been pursued by either party. Such an agreesneormally mutually beneficial

to both parties, employer and employee, and is rapanied by a confidentiality

clause.

The Board will require regular reports on the useampromise agreements across
the States in order to satisfy itself that the @ols being applied as intended. Where
compromise agreements are being considered foorsemaff in the Civil Service
“A” grades, or, where the salary is in excess ddQKl prior approval from the SEB
will be required.

Acknowledging the Proposition (P.2/2012) lodged gputy R.G. Le Hérissier of
St. Saviour concerning contractual arrangementsdbief Officers, a request to
disclose the sums in 2 recent compromise agreememdsmade to the individuals
concerned. Following contact with the former ChHefecutive Officer who left his
post in May 2011, he has agreed that his settlenfef$46,337.50p can be disclosed,
which was as a result of his contractual agreemeatit the States of Jersey. A
response is awaited from the other former offidehe States.

The Chief Minister is aware that the Comptrolled akuditor General (C&AG) has
announced that he is to undertake an investigatoreview the use of “Golden
Handshakes” within the States of Jersey.

The Chief Minister welcomes this review and will @ivthe outcome of the C&AG
report, so that any recommendations arising cahuile into the final version of the
new SEB Severance Guidance Framework policy.
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APPENDIX
STATES EMPLOYMENT BOARD
STATES EMPLOYMENT POLICY — COMPROMISE AGREEMENTS
Objective
The purpose of this policy is to establish the ®amrk for the appropriate use of
compromise agreements and the process that supplmets use. The States
Employment Board reserves the right to modify omieate this policy at any point.
Definition
A compromise agreement is a legally binding agregrimewhich an employee (or ex-
employee) agrees not to pursue particular clainrelation to his or her employment
or its termination, typically in return for a fingial settlement. Such an agreement is
normally mutually beneficial to both parties — eoyar and employee.

Compromise Agreements

There are 2 levels of agreements within the Stftdsrsey (SoJ):

1. Grades up to and including Civil service Grade 1&/8quivalent
salary; and
2. ‘A’ Grades, personal contract holders or equivalent
1. Level One Agreements: Grades up to and including @il Service

Grade CS15/3 (or equivalent salary)

The States Employment Board give delegated aughtwitthe Director of Human
Resources and the Chief Officer of the employingadienent to make severance
arrangements including a compromise agreement eim behalf. As part of the
agreement between the employer and employee arsetit payment at this level may
be made subject to the following:

* The maximum possible payment offered, is stricilyited to the salary
payable to a Grade 15/3 plus contractual notice mundt not exceed this
amount. Contractual notice is in addition to suchagment unless notice is
worked.

* The use of the SoJ standard compromise agreement.

* The advice of the Law Officers is sought in deteimg the compromise
agreement if a significant departure from the usa standardised agreement
is required, then the proposed agreement will fenexd to the SEB.

* Wherever possible normal employment processes sghdisciplinary,
grievance, capability, performance, absence managenetc. must be
exhausted prior to the consideration of a compremégreement. A
compromise agreement should only be used whenribtigpossible to deal
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with the circumstances of the breakdown of the egmpknt relationship by
any other means.

Payment principles

* The total payment is not to exceed number of mémhg that would have
been received to normal retirement age.

* The total payment is not to exceed the amount wivchld otherwise be paid
to the individual for the remainder of contracthkey are employed under a
time-limited contract.

» Acting-up payments which are not pensionable shooldbe included when
calculating payments.

*  One-off lump sum payments will be subject to Tathatprevailing rate.

The SEB requires that Employment Relations must kbpt informed of all
compromise agreements in process, in order to repgularly to SEB.

2. Level Two Agreements: ‘A’ Grades, personal contracholders or
equivalent

When there is a recognised need for compromiseeagats to be made at this level,
they must be considered and approved by SEB thrthghnormal decision-making
procesdefore settlement is agreed. In such circumstances:

» A fully justified business case outlining the regunent for the compromise
agreement and detailing its content must be tabtean SEB meeting. The
Chief Officer of the employing department is exjeecto present this case.
Each case will be considered on its own individualits and due regard must
be made to the risks and benefits of making aneageat.

* The employing department is expected to ensureopppte legal advice is
taken to inform their business case and such amm@sméare considered should
reflect the compensation to the individual, thekgisand benefits to the
employer, and the termination of the contract.

* Advice and guidance must be sought from ER, a@sgecretariat to SEB.

No prospective agreement can be presented to SEBwvithe sanction of Chief
Executive Officer and/or the Director of Human Reses. SEB reserve the right to
reject any application which it does not considebé in the interest of the States of
Jersey.
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COMPROMISE AGREEMENTS — GUIDELINES FOR HUMAN RESOUR CES
Purpose

The purpose of these guidelines is to ensure theofixompromise agreements is
appropriate and strict process around their usal®ved by Human Resources when
advising Chief Officers and managers.

Definition

A compromise agreement is a legally binding agregrimewhich an employee (or ex-
employee) agrees not to pursue particular clainrelation to his or her employment
or its termination, typically in return for a finaal settlement. Such an agreement is
normally mutually beneficial to both parties — eoyar and employee.

Levels of Agreement
The SEB policy on compromise agreements ident#fiesvels of agreements:

1. Grades up to and including Civil Service Grade Id&#/8quivalent
salary (£83,018 as at 01/01/2011); and

2. ‘A’ Grades, personal contract holders or equivalent

Level One Agreements:Grades up to and including Civil Service Grade 15/3r
equivalent salary

This level of agreement may only be used:

* For grades of employees up to Civil Service Grasl8 Dr equivalent salary
level (£83,018 as at 01/01/2011);

* When all possible normal employment process suchsaglinary, grievance,
capability, performance, absence management, ate been exhausted and
there is justification as to why these processesnata be applied
(A compromise agreement should only be used whisnnibt possible to deal
with the circumstances of the employment contragtakdown by these
processes.);

* When there are a number of employment processesim which cannot
individually or severally be brought to conclusionan appropriate or timely
way;

* Using the standardised compromise agreement fodhicamat; and

* That the advice of the Law Officers must be soughtdetermining the
compromise agreement if a significant departuremfrehe use of a
standardised agreement is required, then the pedpagreement will be
referred to the SEB;
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That the Employment Relations team, as SecretddaSEB, must be
consulted to ensure the normal employment procéssasbeen followed and
that all alternatives have been explored,;

On the understanding that a business case mustdparpd (see separate
section on Business Case) and signed off by thef@ificer concerned and
the Director of HR;

Any necessity to depart from this must be endolsethe Law Officers and
referred to the SEB for their approval (See LewgbBgreements).

Level Two Compromise Agreements: ‘A’ Grades, personal contracholders or
equivalent

When there is a recognised need for compromisesagets to be made at this level,
they must be considered and approved by SEB thrthghnormal decision-making
procesdefore settlement is agreed. In such circumstances:

A fully justified business case (see section onifess Case) outlining the
requirement for the compromise agreement and dejdils content must be
tabled at an SEB meeting. The Chief Officer of ¢heploying department is
expected to present this case. Each case will msidered on its own
individual merits and due regard must be made ¢éoribks and benefits of
making an agreement.

The business case must be signed off by the Chfefe@ the Director of HR
and Chief Executive Officer before presentatioSEB.

The employing department is expected to ensureopppte legal advice is
taken to inform their business case and such ara@mare considered should
reflect the compensation to the individual, risksl d&enefits to the SoJ, and
the termination of the contract.

The settlement amount should not normally exceed eéfuivalent of one
year's pay subject to the agreement of SEB; thedaignand discretion to
vary this rests with SEB. Although the SEB retadliscretion to approve a
total sum exceeding the equivalent of one yeaftargait has confirmed that
it would only be minded to consider payment of aager sum if it was
presented with an exceptional and compelling bssicase.

Advice must be sought from ER particularly with aedyto ensuring normal
employment processes are not appropriate and lthalteanatives have been
considered and also from the Law Officers as a gtandard agreement is
likely to be used.
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Who to notify and when
Law Officers:
* When the business case is being prepared (Levalsa@h Two).
» During the preparation of the compromise agreerfientel Two).
Employment Relations:

* When the need for a compromise agreement has Heatified (Levels One
and Two).

» Prior to sign-off by the Director of HR as this Wiéquire his assurance from
ER that normal employment processes have beenwielcand/or exhausted
(Levels One and Two).

* Once the compromise agreement has been signed s (employer and
employee) to notify SEB.

* (via Employment Relations) to review the businessecfor Level Two
agreements and in non-standard situations revievaulkiness case.

Business case

This business case is the justification as to whyompromise agreement is being
sought to bring an employment contract to a commtudt is expected that a business
case will be an integral part of the casework papsgt. The business case is required
either:

* When a Level Two agreement is being determined, or
» If the Level One agreement cannot for whateveraredsllow a standardised
format appropriate to the circumstances, and h&e teeferred by exemption

to the SEB.

It should contain the following:

» Clear reasoning as to why normal employment prasticannot be used to
terminate the employee and demonstration that saymions have been
considered and exhausted.

» Benefits and risks as to the employer as to whycttrapromise agreement
should be made.

* Financial information detailing proposals for trettement sum, taking into
account the payment principles (see section foligyviand information to
demonstrate that funding is available to meet asycincurred.

* The standardised compromise agreement.
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Payment principles

Level 1 agreements should be equal to the paidcegberiod applicable to the
employee plus their standard benefits entitleméug p sum equivalent to 26 weeks’
pay (reflecting the maximum award that could be enbgl the Jersey Employment
Tribunal).

Both levels of agreement should take into accdumfallowing principles:

* The total payment is not to exceed number of morghyg that would have
been received to normal retirement age.

* The total payment is not to exceed the amount wivichld otherwise be paid
to the individual for the remainder of contracthikey are employed under a
time-limited contract.

* Acting-up payments which are not pensionable shooldbe included when
calculating payments.

»  One-off lump sum payments will be subject to Tathatprevailing rate.
* Notice is normally payable in addition to the sattent amount.
Confidentiality

Inclusion of any confidentiality clause must onlg bn the strict advice of the Law
Officers. The SEB would generally expect the totalms payable under such
agreements to be disclosable, albeit that a pad lsgatem broadly similar to that
already in use for reporting public sector salateshe States Assembly would be
used to disclose payments to staff. Severance p#gmeade to staff where they are
“accounting officers” would be disclosable in th@t8s of Jersey Annual Report and
Accounts in accordance with the requirements of Rablic Finances (Jersey) law
2005 on an individual basis.
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PROCESS DIAGRAMS
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